IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : CRIMINAL ACTION
V. : No. 05-576-1
PRINCE ISAAC

MEMORANDUM AND ORDER

Juan R. Sanchez, J., September 10, 2007
Inthisdrug conspiracy and firearm distribution prosecution, | must decidewhether to exclude
physical evidence seized from Prince Isaac, sever his case from co-defendants and the winess
intimidation charges from the drug and gun charges. | must also decide whether Isaac’s prior
convictions and acts of wrongdoing involving guns should be admitted against him at trial. For the
reasons below, |saac’ s motions to suppress' and to sever are denied. Except for Isaac’s 2001 drug
distribution conviction, which is excluded, the Government’s motion in limine is granted.
FINDINGS OF FACTS
1 On November 1, 2004, Lancaster Pennsylvania Police Officer Gareth Lowe had been
working as a police officer for two years. During hisfirst two years with the police force,
Officer Lowe had made more than 50 arrests, about 20 for heroin based on observation of
heroin distribution paraphernalia. Fivetimeshewasamember of adrug surveillance team.

2. On November 1, 2004, whiledriving in his marked car, Officer Lowe saw James Cuffie and

1 Although Isaac filed a motion seeking to suppress statements and physical evidence, the
Government will not seek to admit the statements nor the cell phones in its case in chief. The
Government would move to use the statements for impeachment purposes if Isaac testifies during
trial. If Isaac decidesto testify, | will determinethe admissibility of the statementsfor impeachment
purposes prior to Isaac’ s testimony. At thistime, Isaac’s motion to suppress these statements and
cell phonesis moot.



Prince | saac walking together east of Beaver Street on thefirst block of West Andrew Street,
in Lancaster.

3. Officer Lowe then saw Cuffie' sleft hand wrap around aclear plastic sandwich baggie with
white itemsinsideit. Based on histraining and experience, Officer Lowe suspected drugs
were inside the clear plastic sandwich baggie.

4, As Officer Lowe approached, he saw Cuffie give him a startled look, tighten his left hand
around the clear plastic baggies, and try to hide the baggies by moving his hand toward his
front. As Officer Lowe continued to approach Cuffie and Isaac, Cuffie held the baggiesin
front of hislegs.

5. As Officer Lowe pulled the front of his vehicle to where Cuffie and Isaac were walking, he
saw Cuffie struggle to put the clear baggiesin his pants pocket. Officer Lowe immediately
left his car, stopped Cuffie, and instructed him to put his hands on his head.

6. Officer Lowerepeated hisinstruction for Cuffieto remove hisleft hand from his pocket and
to place it on top of hishead. Officer Lowe called for back-up while he dealt with Cuffie.

7. As Officer Lowe dealt with Cuffie, Isaac protested. Officer Lowe turned his attention to
Isaac and immediately recognized Isaac as a driver he had stopped two weeks before for
traffic violations.? After the traffic stop but before this street encounter, Officer Lowe
learned Isaac had an outstanding arrest warrant for terroristic threats. Officer Lowe had also
been warned Isaac was armed and dangerous.

8. Officer Lowe instructed Isaac to cam down and to place his hands on top of his head.

2 Two weeks before this street encounter, Officer Lowe had stopped Isaac from running a stop sign
and for obstructing his windows with alarge tv screen in the front windshield.
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10.

11.

Officer Lowe then searched Cuffie and seized the following items: 53 clear plastic baggies
of suspected heroin with a spider web and the words “go ahead” on thepr4 clear plastic
corner tie baggies with suspected crack cocaine; $21.43; and a Nokia cell phone.

After searching Cuffie, Officer Lowearrested Isaac for the outstanding warrant onterroristic
threats. Officer Lowethen seized $2,008.30, two cell phones, and keys from Isaac. Isaac’s
money and cell phones were confiscated, but Isaac’s keys were returned to him upon his
release |ater that same day.

Prior to returning Isaac’ skeys, Officer Lowe used them to search Isaac’ s car where hefound
heroin. Officer Lowe then sent the heroin to be destroyed because the search was invalid.
Assistant United States Attorney Mark Miller proffered two witnesseswho woul d testify they
provided the Government with Isaac’s cell phone number. The Government used the cell
phone number the witnesses provided to subpoenalsaac’s cell phone records from the cell
phone company. The cell phone records derived from information provided to the
Government by twondependent sources rather than from the cell phones police found on

Isaac’ s person on November 1, 2004.

DISCUSSION

Themoney seized from Isaac during his November 1, 2004 arrest and the cell phone records

subpoenaed from the respective cell phone companies are admissible on different grounds. The

$2,008.30 is admitted because it was seized incident to alawful arrest. Knowlesv. lowa525 U.S.

113,116 (1998). Searchesincident to arrest are permitted because of “the need to disarm the suspect

in order to take him into custody, and the need to preserve evidence for later use at trial.” 1d. As

long asthe arrest was lawful, the search incident to the arrest within the appropriate vicinity isalso



lawful. Inthiscase, Officer Lowe arrested Isaac on his knowledge of both the outstanding warrant
for terroristic threats and the information he was potentially armed and dangerous. Officer Lowe
searched Isaac’s person and seized $2,008.30. This money is admissible against Isaac at tria
because hisarrest and subsequent search werelawful. United Satesv. Myers, 308 F.3d 251 (3d Cir.
2002); Chimel v. California, 395 U.S. 752 (1969) (search incident to arrest includesthe defendant’ s
person).

| do not need to address the issue of whether the actual cell phones are admissible against
|saac as evidence seized incident to lawful arrest.® The Government, however, seeks to introduce
the cell phonerecords as derived from an independent source and not directly or indirectly from the
actual cell phones in the Government’s possession. Evidence from an independent source is
“discovered lawfully, and not as a direct or indirect result of illegal activity.” United Sates v.
Herrold, 962 F.2d 1131, 1140 (3d Cir. 1992); United Satesv. Sobolewskj 229 Fed. Appx. 73, 76
(3d Cir. 2007). In applying the doctrine, | cannot consider evidence obtained from illegal searches
or seizures to decide whether the evidence derived from an independent source. See Herrold, 962
F.2d at 1140; Sobolewski 229 Fed. Appx. a 76. The Government proffered two witnesses who
would testify they provided the police with Isaac’ s cell phone number. The Government used this
cell phone number information to subpoenalsaac’ scell phonerecords. Noinformationderived from
the cell phones was used to subpoenalsaac’ s cell phone records. If the two witnesses can testify at
trial they provided the Government with Isaac’s cell phone number, there is an independent source

for the admission of the cell phone records. The cell phone records, therefore, are admissible

% The Government will not seek to admit the statements nor the phone in its case in chief. Law
enforcement would have been prohibited from examining Isaac’ s cell phone without awarrant. See
U.S. Const. IV (requiring warrants and probable cause for searches and seizures).
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because they derived from an independent source.

| next consider IsaaC’s motions to sever co-defendants and offenses.  Severance of co-
defendants can only be granted if joint trial would compromise a defendant’s trial rights. Fed. R.
Crim. P. 14; Zafiro v. United Sates, 506 U.S. 534, 539 (1993). In considering severance of co-
defendants, Federal Rule of Criminal Procedure 14* alowsfor severance only pending aseriousrisk
that ajoint trial would compromise aspecific tria right of one of the defendants or prevent the jury
from making a reliable judgment about guilt or innocence. Zafiro, 506 U.S. at 539. A serious
danger which threatens to compromise adefendant’ strial rights and would justify severance might
occur in: (1) acomplex, multi-defendant case with markedly different degrees of culpability; (2) a
case where evidence is admissible only against one defendant; or (3) a case where evidence which
excul pates one defendant isunavailablein ajoint trial, e.g., where one defendant will call the other
defendant as a witness. 1d. The Third Circuit has held since Zafiro, claims based on mutually
antagonistic defenses have usually been found insufficient to warrant severance without a strong
showing that such specific rightswereimpaired. See, e.g., United Statesv. Baltey 91 F.3d 427 (3d

Cir. 1996); United Statesv. McGlory, 968 F.2d 309, 340 (3d Cir. 1992). Also, “finger-pointing and

4 Rule 14 reads:

(a) Relief. If the joinder of offenses or defendants in an indictment, an information, or a
consolidation for trial appears to prejudice a defendant or the government, the court may
order separate trials of counts, sever the defendants trials, or provide any other relief that
justice requires.

(b) Defendant's Statements. Before ruling on a defendant's motion to sever, the court may
order an attorney for the government to deliver to the court for in camera inspection any
defendant's statement that the government intends to use as evidence.

Fed. R. Crim. P. 14



blame-shifting among coconspirators’ does not justify separatetrials. United States v. Voight, 89
F.3d 1050, 1095 (3d Cir. 1996) (citing United States v. Linn, 31 F.3d 987, 992 (10th Cir. 1994)
(affirmingtrial court’ sdenial of severance when co-conspirators denied any wrongdoing by blaming
the other because jury could have believed both defenses and acquitted both)). “There is a
preferenceinthefederal system for joint trials of defendantswho areindicted together.” Zafiro, 506
U.S. at 537. Further, defendants must show the prejudice to be more than just a greater likelihood
of acquittal if tried alone. 1d. at 539. Even if the defenses are mutually antagonistic, | can exercise
my discretion to tailor the relief to be granted. 1d. at 534-39.

Isaac hasfailed to show aseriousrisk ajoint trial would compromise his specifictrial rights
or prevent thejury from making areliable judgment about guilt or innocence. Isaac arguesthe other
defendants' potential testimony against him and the high complexity of this drug case prove
prejudice. Blame-shifting or mutually antagonistic defenses, however, are not enough to sever from
the other defendants. Voight, 89 F.3d at 1095. Asto the other defendants testifying against him,
some of these defendants are available to the Government under their cooperating agreement to
testify against him during a separate trial. I1saac would still have to defend against incriminating
testimony from his co-defendantsin aseparatetrial. | can redact any confessionsincriminating |saac
and also providethejury with adequate limitinginstructionsto remedy I saac’ sconcerns. Zafiro, 506
U.S. at 539; seealso Bruton v. United States, 391 U.S. 123, 133-35 (1968) (redacting section of one
defendant’s confession that incriminated the second defendant). Isaac has failed to articulate or
demonstrate how a limiting instruction or redaction would not adequately address any resulting
prejudice. Overall, Isaac hasfailed to prove prejudice and persuade meto grant his motion to sever

from his co-defendants.



Isaac also argues | should sever the witness intimidation counts in the second superseding
indictment because the counts do not arise from the same set of acts asthe drug and firearm counts.
Isaac baldly asserts this joinder would prevent the jury from fairly evaluating either set of facts. |
disagree. Offensesarising from thecommon act or series of conduct are properly joined and should
not be severed. See United Sates v. Eufrasip935 F.2d 553, 570 (3d Cir. 1991). Federal Rule of
Criminal Procedure 8(a) and (b)® “permit [j]oinder of offenses and defendants, respectively, when
atransactiona nexus exists between the offenses or defendants to be joined.” Eufrasio, 935 F.2d
at 570. When evauating either joinder of offenses or defendants, courts focus on whether the
offenses or defendants arise out of a common series of acts or transactions. 1d.

Thewitnessintimidation countsarose from acommon series of actsclosely connected to the
drug conspiracy and firearm counts. Isaac’s acts of intimidation were motivated by his desire to
prevent the witnesses from testifying against him in the pending drug conspiracy and firearms case.
The witnesses Isaac allegedly intimidated were scheduled to testify against Isaac in this drug

conspiracy and firearmtrial. Under Federal Rule of Criminal Procedure 8, joinder of these offenses

5 Rule 8 reads:

(a) Joinder of Offenses. The indictment or information may charge a defendant in separate
counts with 2 or more offenses if the offenses charged--whether felonies or misdemeanors
or both--are of the same or similar character, or are based on the same act or transaction, or
are connected with or constitute parts of a common scheme or plan.

(b) Joinder of Defendants. The indictment or information may charge 2 or more defendants
if they are aleged to have participated in the same act or transaction, or in the same series
of acts or transactions, constituting an offense or offenses. The defendants may be charged
in one or more counts together or separately. All defendants need not be charged in each
count.

Fed. R. Crim. P. 8.



is not only required but proper. Thus, Isaac has also failed to show the resulting prejudice from
joinder of the witnessintimidation and drug and firearm counts. Morever, the witnessintimidation
charges would also be admissible as evidence of Isaac’s consciousness of guilt for the drug
conspiracy and firearm charges. SeeUnited Satesv. Tyler, 2003 WL 22016883, at *5 (E.D. Pa. June
19, 2003) (finding defendant’s cover-up actions were appropriately related and demonstrated
consciousness of guilt) .

| will now consider the Government’ s motion to admit evidence of Isaac’ sprior convictions
and several acts of wrongdoing during the aleged conspiracy. Both Federal Rules of Evidence
404(b) and 609 permit admission of prior convictions for a proper purpose or for impeachment
purposes. Under Rule 404(b), Isaac’ s 2001 drug distribution conviction cannot be admitted to show
or prove defendant’s character or predisposition to commit crime. Fed. R. Evid. 404(b). This
conviction, however, can be admitted for “proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.” Id. In deciding whether to admit Isaac’s
drug distribution conviction, | must conduct acareful analysisunder the four-part test announced in
Huddleston v. United Sates, 485 U.S. 681 (1988).

In Huddleston, the Supreme Court directed trial courts to consider whether the 404(b)
evidence: 1) has a proper purpose; 2) is relevant under Fed. R. Evid. 401; “3) its probative value
must outweigh itspotential for unfair prejudice; and 4) the court must chargethejury to consider the
evidence only for the limited purposes for which it is admitted.” Untied Satesv. Givan, 320 F.3d
452, 460 (3d Cir. 2003) (citing Huddleston , 485 U.S. at 691-92 ; United Satesv. Vega, 285 F.3d
256, 261 (3d Cir. 2002)). The Government “must clearly articulate how that evidence fitsinto a

chain of logical inferences,” none of which can lead to the character inference. United Sates v.



Sampson, 980 F.2d 882, 888 (3d Cir. 1992). | must then evauate the Government’s proffered
reasons in the Huddleston test and provide a clear explanation “articulat[ing] reasons why the
evidence a so goes to show something other than character.” Id.; United Satesv. Murray, 103 F.3d
310, 316 (3d Cir. 1997).

Isaac’ s2001 drug distribution conviction can be used to show knowledge of drug distribution
and is relevant. This conviction refutes any defense of mistake and assists the jury in more
accurately deciding Isaac’ sintent and knowledge in the current drug conspiracy charges. Itisalso
relevant under Rule 401° because it makes his knowledge of drug distribution and packaging more
probable than it would be without the 2001 conviction. Thus, Huddleston’s first two prongs are
satisfied.

In determining Huddleston’s third prong, however, | must evaluate whether the probative
value of Isaac’s 2001 possession with intent to deliver cocaine outweighsits prejudicial value. In
this evaluation, | consider “the genuine need for the evidence” against the chance of improperly
“influenc[ing] thejury to convict.” United Statesv. Barnes, 2005 WL 2994698, *5 (E.D. Pa. Aug
16, 2005) (citing United Statesv. Scarfo, 850 F.2d 1015, 1019 (3d Cir.1988)). “ Contestedissuesand
other evidence and the strength of the evidence in proving the issue,” assist in evaluating the need
for evidence. United Sates v. Sriyuth, 98 F.3d 739, 748 (3d Cir.1996) (quoting United States v.
Cook, 538 F.2d 1000, 1003 (3d Cir.1976)).

Initscaseagainst Isaac, the Government hasprepared twoweeks' worth of evidencethrough

numerous exhibits and witnesses, intimately linked to Isaac and his alleged drug conspiracy and

¢ Relevance is defined as “evidence having a tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.” Fed. R. Evid. 401.



firearm charges. Specifically, the Government is expected to present physical evidence such as
alleged profitsfrom the drug conspiracy and the drugs and firearms allegedly used in furtherance of
theconspiracy. Government witnesses are expected to testify |saac ordered them to package and sell
heroin and cocaineinfurtheranceof thisconspiracy. Other Government witnesses, intimately related
to Isaac and this conspiracy, will testify how they purchased firearmsfor Isaac’ s50 Million Soldiers
drug operation to protect the profits from drug sales and from rival groups. The evidence against
Isaac in this drug conspiracy prosecution is compelling. Isaac’s 2001 drug distribution conviction
adds minimal valueto the Government’ s case, but improperly influencesthejury to convict him for
the pending charges.

Although | could give a limiting jury instruction, the danger still exists the jury would
convict Isaac based on his prior drug distribution conviction. Balancing the strength of the
Government’ scaseagainst therisk Isaac’ sfel ony drug convictionwouldinfluencethejury to convict
leads me to exclude Isaac’ s 2001 conviction.

Isaac’ s prior false identification conviction may be admissible for impeachment purposes.

To attack the testifying defendant’ s character of truthfulness, Fed. R. Evid. 609(a)’ admits evidence

" Federal Rule of Evidence 609 reads:
(a) General rule.--For the purpose of attacking the character for truthfulness of awitness,

(1) evidence that a witness other than an accused has been convicted of a crime shall be
admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in
excess of one year under the law under which the witness was convicted, and evidence that
an accused has been convicted of such acrime shall be admitted if the court determinesthat
the probative val ue of admitting thisevidence outweighsits prejudicial effect to theaccused;
and

(2) evidence that any witness has been convicted of a crime shall be admitted regardless of
the punishment, if it readily can be determined that establishing the elements of the crime
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of the defendant’s prior convictions if | determine the conviction’s probative value outweighs its
pregjudicial effect. Rule 609(a)(2) mandates admission of awitness' s convictions, challenging the
witness sveracity. A crimenfalsi challengestheveracity of thewitness’ stestimony andistherefore
admissible. See United States v. Smith, 551 F.2d 348, 362 (D.C. Cir. 1976) (discussing how the
Conference Committee identified fal se statement as one of the prior crimes covered by the rubric of
“crimenfals” (citing H.R. Conf. Rep. No. 93-1597, 93d Cong., 2d Sess. 9, reprintedin (1974) U.S.
Code Cong. & Admin. News, pp. 7098, 7103)); see also United Satesv. Beros, 833 F.2d 455, 463
(3d Cir. 1987) (lyingonamarriagelicenseapplicationiscrimenfals). Becauseafalseidentification
isafalse statement, it may be used to impeach Isaac if he testifies.

Lastly, | will address Isaac’s acts of wrong doing involving guns. The indictment charges
Isaac used straw purchases to acquire loaded firearms and then regularly carried them to: 1) collect
drug debts; 2) fight off rival drug dealers; and 3) protect and retaliate against other gangs. Isaac’s
repeated possession of firearmswould provethisindicted conduct. Federal Rule of Evidence404(b)
applies to prior bad acts, but it does not apply to intrinsic acts. “[A]cts are intrinsic when they
directly prove the charged conspiracy.” United Sates v. Jenkins, 188 Fed. Appx. 94, 95 (3d Cir.
2006) (citing United Satesv. Cross, 308 F.3d 308, 320 (3d Cir. 2002)). Thistype of evidenceis
offered as* direct evidence of thefact inissue, not as circumstantial evidence requiring an inference
as to the character of the accused.” United Satesv. Gibbs, 190 F.3d 188, 216-18 (3d Cir. 1999).
While such proof could be substantially prejudicial, “the court would have no discretion to exclude

it becauseit is proof of the ultimateissuein the case.” 1d. (citing 22 Charles A. Wright & Kenneth

required proof or admission of an act of dishonesty or false statement by the witness.

Fed. R. Evid. 609.
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W. Graham, Jr., Federal Practice and Procedure 8§ 5239, at 450-51 (1978)).

Evidenceof Isaac carrying and possessing firearmsisalso direct evidence of the current drug
and firearms charges. Government witnesses will testify Isaac carried and possessed firearms to
protect and retaliate against other gangs, fight off rival drug dealers, or to collect drug debts. Isaac’s
possession of afirearm on October 18, 2004 linked to the Edward Cameron shooting is also direct
evidence of his alleged use of afirearm to settle such adrug debt. 18 U.S.C. § 924(c)(using and
carrying afirearm during commission of adrug trafficking crime). Government witnesseswill also
testify Isaac’s repeated trips “down south,” were used to straw purchase firearms to protect and
further his alleged drug operation in Lancaster, Pennsylvania. Evidence of the repeated possession
of firearms, possession of the firearm used in the Edward Cameron shooting, and repeated trips
“down south” donein furtherance of the drug conspiracy in Lancaster, Pennsylvaniaare admissible
against Isaac at trial.

CONCLUSIONS OF LAW

1. The $2,008.30 seized from Isaac’s person is admissible as evidence seized incident to a
lawful arrest pursuant to an outstanding warrant for terroristic threats.

2. The cell phone records were derived from two independent witnesses. They did not derive
from a search of the actual cell phones.

3. Isaac’ s caseis properly joined with the other co-defendants because he has failed to show a
joint trial would compromise his tria rights or prevent a jury from making a reasonable
judgment about guilt or innocence.

4, Thewitnessintimidation charges arose from acommon seriesof actsor transactionswith the

drug and firearm charges. All of these charges are properly joined for trial under Federal
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Rule of Criminal Procedure 8.

5. Isaac’s 2001 drug conviction is inadmissible because its prejudicia value outweighs its
probativevalue. Isaac’ s prior falseidentification conviction is admissible for impeachment
pUrpOSes.

6. Isaac’ s October 18, 2004 possession of the firearm used in Edward Cameron’s shooting is
admissible as an intrinsic act and direct evidence of the alleged drug conspiracy.

7. Isaac’ srepeated trips “down south” and possession of firearmsin Pennsylvania, New Y ork,
North Carolina, and South Carolinaare admissibleto the extent the evidence directly proves
the aleged drug conspiracy in Lancaster, Pennsylvania.

Accordingly, | enter the following:
ORDER
And NOW this 10" day of September, 2007, Defendant Isaac’ s Motion to Suppress (Docket

43) and Mationsto Sever Co-Defendantsand Countsare both DENIED. The Government’ sMotion

In Limine (Docket 132) is GRANTED in part and DENIED in part. The Government’s Motionis

granted asfollows: 1) Isaac’ sfalse identification conviction; 2) repeated possession of firearms; 3)

October 18, 2004 possession of Edward Cameron shooting firearm; and 4) repeated trips “down

south” are admitted. The Government’s Motion as to Isaac’s 2001 drug distribution conviction is

denied.

BY THE COURT:

/s' JUAN R. SANCHEZ, J.
JUAN R. SANCHEZ, J.
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